














26 BDI - Federation of German Industries
Ernst&Young

distribution only pertains to corporations. Due to the

fact that Sec.264a HGB is not amended, the rulings of
Sec.268 (8) HGB new version, apply by analogy to part-
nerships where the general partner is a corporation rather
than an individual.

The total amount subject to a restriction on distribu-
tion has to be broken down in the notes to the financial
statements in accordance with Sec.285 No.28 HGB new
version.

Pursuant to Art. 66 (3) Sentence 1 EGHGB new version,
the new regulation and corresponding disclosure in the
notes to the financial statements apply for the first time to
fiscal years beginning after 31 December 2009.

3.3.5. Start-up and business expansion expenses

B =11 = 1 | |- .
HGB new : Capitalization of start-up and business : Eliminated; Art. 66 (5)
version : expansion expenses prohibited (with  : Sentence 1 EGHGB

| provision).

HGB old ec.269 Sentence 1
version : HGB old version

Capitalization of start-up and business
: expansion expenses prohibited. g

The elimination of the regulations governing account-

ing conveniences (Secs. 269, 282 HGB old version) was
intended to bring about financial reporting under German
accounting law that is equivalent to the IFRSs. This was
already provided for by the government bill.

If an accounting convenience was used for start-up and
business expansion pursuant to Sec.269 Sentence 1 HGB
old version for a fiscal year beginning before 1 January
2010, this may be retained in accordance with the tran-
sitional provision of Art. 66 (5) Sentence 1 EGHGB new
version. If the option to retain an accounting convenience
is exercised, the previous version of HGB shall continue
to apply, meaning that reversal is governed by Sec.282
HGB old version (reduction by at least one quarter in
each fiscal year following creation due to depreciation and
amortization). The clarification of the government bill at
the instigation of the legal committee that the provisions of
HGB old version continue apply to items that have been
retained results in particular in mandatory compliance
with the restriction on distribution stipulated by Sec. 269
Sentence 2 HGB old version.
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For tax purposes, the capitalization of these expenses was
already prohibited so that the revocation of this option will
not have any tax implications. If use is made of the transi-
tional provision (retention option), deferred tax liabilities
will have to be considered and written down over time in
subsequent years.

3.3.6. Uncalled, unpaid contributions

NN |11 RO |11

HGB new : Uncalled unpaid contributions to i Sec.272 (1) Sen-

version : subscribed capital are to be deducted : tence 3 HGB new
 from the item »Subscribed capital« (net : version

NI .ot OO S

HGB old : Uncalled, unpaid contributions may i Sec.272 (1) Sen-

version be reported on the assets side of the tence 3 and (3) HGB

: balance sheet (gross disclosure) or
i deducted from the item »Subscribed
i capital« on the face of the balance

i sheet (net disclosure).

: old version

The amendment to Sec.272 (1) HGB new version has
removed the option to make a gross or net disclosure of
uncalled, unpaid contributions. Only net disclosure will be
permissible in future. This change in disclosure also aims
to bring the HGB into line with the IFRSs. The elimina-
tion of the disclosure option means that the question of
whether capitalized uncalled, unpaid contributions can be
written down is no longer relevant.

In comparison to the government bill, the wording is more
explicit that the provision on the disclosure of unpaid
contributions applies only to unpaid contributions to
»Subscribed capital« as defined by Sec.272 (1) Sentence 1
HGB.

Pursuant to Art. 66 (3) Sentence 1 EGHGB new ver-
sion, the new ruling applies for the first time to the finan-
cial statements for the first fiscal year beginning after

31 December 2009.

For tax purposes, the new regulation does not have any
implications.
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3.3.7. Treasury shares

............... I o lor N 1 L1
HGB ne easury shares are to be openly i Sec.272 (1a) and (1b)
version educted from »subscribed capital«.  : HGB new version

HGB old
version

: Treasury shares are to be capital- Sec.265 (3) Sen-

i ized according to purpose in current : tence 2, Sec.272

: assets, while at the same time a reserve : (4), Sec.272 (1) Sen-
: for treasury shares is created or openly : tences 4 through 6

i deducted from equity. : HGB old version

With Sec.272 (1a) HGB new version, the BilMoG follows
the proposal of the government bill (with the exception

of a minor linguistic amendment) and abandons the link
between the disclosure of treasury shares and various
acquisition transactions as stipulated by Sec.71 AktG. In
addition, the new regulation is independent of the legal
form of the company, meaning that the former differentia-
tion contained in Sec.272 (1) Sentences 4 through 6 HGB
old version between treasury shares and other treasury
shares has been eliminated. Reflecting their economic sub-
stance, all acquisitions of treasury shares are treated as a

capital reduction on the liabilities side of the balance sheet.

Effectively this means that treasury shares are not capital-
ized. This change also aims to bring the HGB into line
with the IFRSs.

The resale of treasury shares is governed by Sec.272 (1b)
HGB new version. Although this provision was largely
reformulated in comparison to the government bill, the
changes are purely legal. Reselling is recorded directly in
equity. For subscribed capital this means that upon sale,
the offsetting on the face of the balance sheet has to be
reversed by an amount equivalent to the nominal value.
The difference between the nominal value and the original
acquisition cost of treasury shares has to be offset (again)
against the freely available reserves. The amount by which
the proceeds from the sale exceed the historical acquisition
cost is to be contributed to the capital reserve in the man-
ner of a premium pursuant to Sec.272 (2) No.1 HGB. The
incidental costs of the sale - like the incidental acquisition
costs of the acquisition — are expensed in the fiscal year.

Pursuant to Art. 66 (3) Sentence 1 EGHGB new version,
the new regulation applies for the first time to financial
statements for fiscal years beginning after 31 December
2009. Due to the lack of a transitional provision, we
believe that previously capitalized treasury shares are to be
deducted from equity on the face of the balance sheet upon
transition.
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It is not clear what tax implications the new regulation

on the sale of treasury shares will have. Depending on
whether treasury shares were purchased for resale or for
redemption, the tax authorities are of the opinion that

the consequences of the sale of treasury shares can differ.
Shares purchased for resale generally fall under Sec. 8b (2)
and (3) KStG. In this case, the gain on sale is in effect sub-
ject to 5% tax. According to the new regulation introduced
by the BilMoG, the sale of treasury shares does not con-
stitute a sale with an effect on income under commercial
law. The question remains of whether the contribution has
no effect on income for tax purposes. In this case, the 5%
taxation may not apply under certain circumstances.

3.3.8. Deferred taxes

111 = |- 1211

HGB new Option to recognize deferred tax Sec.274; Sec.268 (8)

Version:  1assels. e SONtENCE 2 HGBINEW
 Calculation: balance sheet-oriented ~ : Version, Sec.301

i temporary concept, tax loss car- Sent.ence 1 AKtG new

 ryforwards also taken into account;  : version; Art. 67 (6.)

i netting optional (separate disclosure ~ : EGHGB new version
wevvessnrr. | pOSSIDIE). Transitional provision. t
HGBold : Option to recognize deferred tax i Sec.274 HGB old
version :assets. i version

Calculation: P&L-oriented »timing con-
: cept«; offsetting mandatory. 8

Due to the change from the P&L-oriented »timing con-
cept« to the balance sheet-oriented »temporary concept«
applicable in IAS 12, deferred taxes for quasi-permanent
differences will also have to be considered in future (in
compliance with GAS 10.5). Moreover, as is the case

in IAS 12.34, unused tax losses and tax credits as well

as interest carryforwards are also to be included in the
accounting for deferred taxes provided offsetting is
anticipated within the next five fiscal years (Sec.274 (1)
Sentence 4 HGB new version).

The government bill has undergone certain other changes.
In particular, the planned introduction of mandatory rec-
ognition was made optional at the request of the upper
house of the German parliament (Sec.274 (1) Sentence 2
HGB new version). This (only) refers to a net deferred tax
asset, similar to the total difference approach of Sec.274
HGB old version. However, if the reporting party opts
not to offset deferred tax assets and liabilities (gross dis-
closure — Sec.274 (1) Sentence 3 HGB new version), we
believe that the entire sum is to be recognized (without
offsetting against deferred tax liabilities).
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Deferred tax assets are to be reported under the new item
»Deferred tax assets« (Sec.266 (2) D. HGB new version),
and deferred tax liabilities under the new item »Deferred
tax liabilities« (Sec.266 (3) E. HGB new version) (see sec-
tion 3.3.2). If netted, the amount is to be reported under
the higher balance sheet item.

The legal committee’s statement of grounds clarifies that
the application of Sec.274 HGB new version, in contrast
to the current regulation under IAS 12, leaves no scope for
omitting the deferral of taxes for differences existing on the
date of transition.

For valuation purposes, the entity’s individual tax rates
must be applied in accordance with Sec.274 (2) Sentence 1
HGB new version which will probably be valid at the
point in time when the differences reverse. If the indi-
vidual tax rates at the time of the reversal are not known,
the government’s statement of grounds stipulates that the
individual tax rates applicable on the balance sheet date be
used. Discounting of deferred tax assets and deferred tax
liabilities is not permitted. Changes to the government bill
were only made with regard to the wording. The reported
items are to be reversed as soon as the tax burden or relief
is incurred or no longer expected (Sec.274 (2) Sentence 2
HGB new version).

Furthermore, the law stipulates that expenses or income
resulting from changes in the deferred taxes reported in
the balance sheet are to be reported in the item »Taxes on
income« in the income statement (Sec.274 (2) Sentence 3
HGB new version). In this case, changes to the govern-
ment bill were again only made with regard to the wording.

The recognition option for deferred tax assets is supported
by a restriction on distribution/transfer (Sec.268 (8) HGB
new version; Sec.301 Sentence 1 AktG new version). This
is nothing new in principle, because the recognition of
deferred tax assets already resulted in a restriction on dis-
tribution (Sec.272 (2) Sentence 3 HGB old version). The
restriction on transfer associated with said recognition is,
however, new.

Pursuant to Art. 66 (3) Sentence 1 EGHGB new version,
the new regulation applies for the first time to the financial
statements for the fiscal year beginning after 31 December
2009. The government bill did not contain a transitional
provision for the treatment of effects relating to the transi-
tion with no effect on income, which elicited criticism in
the course of the further legislative process. In contrast to
the government bill, such a provision now exists. This stip-
ulates that expenses or income arising from the first-time
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application of Sec.274 HGB new version are to be directly
offset against revenue reserves (Art. 67 (6) Sentence 1
EGHGB new version). The same also applies to amounts
relating to the creation or reversal of deferred taxes result-
ing from the reversal of or addition to balance sheet

items with no effect on income pursuant to Art. 67 (1)
Sentence 3, (3) Sentence 2 and (4) Sentence 2 EGHGB
new version (Art. 67 (6) Sentence 2 EGHGB new version).

Sec.274 HGB, government bill of the government bill still
included a disclosure requirement (Sec.274 (2) Sentence 2
HGB, government bill). This has been kept, albeit inte-
grated into the provisions of Sec.285 HGB new version

in accordance with the system. According to Sec.285
No.29 HGB new version, the notes should present the dif-
ferences or tax loss carryforwards on which the deferred
taxes are based and the tax rates at which they were meas-
ured. This disclosure is to be made regardless of whether
or not deferred taxes are reported in the balance sheet.
Furthermore, Sec.285 No.28 HGB new version requires
the disclosure of the amount subject to the restriction on
distribution (Sec.268 (8) HGB new version) on account
of the recognition of deferred tax assets. Pursuant to

Art. 66 (3) Sentence 1 EGHGB new version, the new regu-
lation applies for the first time to financial statements for
fiscal years beginning after 31 December 2009.

Pursuant to Sec.274a No.5 HGB new version, small
corporations are exempt from the application of Sec.274
HGB new version as proposed by the German government.
However, it is still possible to opt to apply Sec.274 HGB
new version. If small corporations waive the application of
Sec.274 HGB new version, they are only required to report
deferred tax liabilities if the material conditions of Sec.249
(1) Sentence 1 HGB have also been met. According to
current understanding, deferred tax assets and the bene-
fits gained from tax loss carryforwards are to be taken

into account as reducing provisions when accounting for
deferred tax liabilities. Compliance with these principles
for calculation is therefore still necessary for small corpo-
rations that waive the application of Sec.274 HGB new
version.

3.3.9. Notes to the financial statements

3.3.9.1. Preliminary remarks

The BilMoG has added to the disclosures required in

the notes to financial statements. This has already been
referred to in part by the preceding comments on account-
ing and valuation. The following gives you an overview of
some further changes.
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3.3.9.2. Off-balance-sheet transactions

............... ol 1 L1111 N
HGB ne he type and purpose as well as risks Sec.285 No.3 HGB
version :and benefits are to be given if neces- i new version

JEg: Sec.285 Sen-
;tence1 No.3 HGB
: old version

iously only rudimentary regulatio
: of duty to disclose transactions not
: reported in the balance sheet.

version

According to Sec.285 No.3 HGB new version, it will in
future be necessary to disclose the nature and purpose as
well as risks and benefits that do not appear on the face
of the balance sheet to the extent that this is necessary

to appraise the financial position. This would include all
those transactions which are not integrated in the com-
mercial balance sheet from the outset or which involve

a permanent retirement of assets or liabilities from the
commercial balance sheet. Although the term »transac-
tion« is to be understood in a wide functional sense, it will
generally be a legal agreement (e.g., establishing and using
special purpose entities, factoring, repurchase agreements,
consignment warehouse agreements, lease agreements).
They do not have to be pending transactions in the strict
sense of the commercial accounting law.

Whether this disclosure is necessary for an appraisal of the
financial position depends, according to the government’s
statement of grounds, on the financial implications of each
transaction not appearing in the balance sheet. The neces-
sity of the disclosure for the appraisal of the financial posi-
tion should at the same time also imply the materiality of
the risks and benefits of the transaction. Benefits and risks
should be reported separately; offsetting is not permitted.

Small corporations are exempt from the disclosure obliga-
tion of Sec.285 No.3 HGB new version in accordance
with Sec.288 (1) HGB new version. For medium-sized
corporations, the disclosures are limited to the nature and
purpose of the transactions (Sec.288 (2) HGB new ver-
sion). These volume-related conveniences were already
contained in their current form in the government bill.

Pursuant to Art. 66 (2) Sentence 1 EGHGB new version,
the new regulation applies for the first time to the financial
statements for the fiscal year beginning after 31 December
2008. In the absence of a transitional provision, in our
opinion it can be assumed that not only the off-balance-
sheet transactions which originated in the present fiscal
year have to be disclosed but also those transactions which
originated in the past (i.e., before the transition to the new
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balance sheet date (in particular continuous obligations).

3.3.9.3. Audit fees

B
HGB new : All companies must provide a break-  : Sec.285 No.17 HGB
version : down of the total fee for the fiscal i new version
................... S S
HGB old Publicly traded companies must Sec. 285 Sentence 1
version : provide a break-down of the total fee  : No.17 HGB old

i recorded as expenses. i version

In future, all corporations must disclose the total fee
charged by the auditor for the fiscal year in the notes to
their financial statements. Previously, only publicly traded
companies were required to make such a disclosure in the
notes to the financial statements.

Sec.285 No. 17 HGB, government bill stipulated that the
total fee charged by the auditor for services rendered in

the fiscal year was to be disclosed. According to the legal
committee’s statement of grounds, the change to the word-
ing in the course of the further legislative process serves to
more closely align the wording to that of the EU’s Audit
Directive. This does not involve a fundamental change to
previous practice when determining the fee to be disclosed.

The disclosure has to be broken down by type of service
and is mandatory for all medium-sized and large corpor-
ations that are not included in consolidated financial
statements. If medium-sized corporations elect not to
make these disclosures, they are required by Sec.288 (2)
Sentence 3 HGB new version, to transmit them to the
Wirtschaftspriiferkammer (German Chamber of Public
Accountants) upon written request.

This duty to disclose does not apply if the information is
included in consolidated financial statements in which
the company is taken into account. The legal committee
only considers the application of this »group« clause to be
appropriate if the notes to the consolidated financial state-
ments give the fees for all consolidated companies.

Pursuant to Art. 66 (2) Sentence 1 EGHGB new version,
the new regulation applies for the first time to the financial
statements for the fiscal year beginning after 31 December
2008.
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3.3.9.4. Related parties

i Content : Standard
HGB new : Minimum disclosure duty for non- : Sec.285 No.21 HGB
version :arm's length transactions. Voluntary i new version
: disclosure possible for all transactions.
HGB old Disclosure not prescribed.
version

According to Sec.285 No.21 HGB new version, in future
at least the main transactions that are not effected at
arm’s length conditions with related parties have to be
disclosed (minimum disclosure). In such cases, the entities
are required to disclose the nature of the relationship, the
value of the transactions and other information needed
to appraise the financial position. Transactions between
(subsidiary) companies which are wholly owned, directly
or indirectly, and included in consolidated financial state-
ments are excluded from this disclosure duty. It is permit-
ted to summarize the information by type of transaction
provided a separate disclosure is not needed to assess the
effects on the financial position.

The new ruling is designed as a minimum disclosure.
Alternatively, it is therefore possible to disclose all trans-
actions with related parties, regardless of whether these
originated at arm’s-length conditions or not. In this case, it
is not necessary to split them into transactions concluded
on arm’s length terms and those that were not.

The objective of this new notes disclosure is to bring it
into line with the disclosures on related party transactions
required under IAS 24. According to the statement of
grounds, the term »related parties« has to be interpreted in
accordance with IAS 24. »Transactions« are not only legal
transactions but also other measures which involve the
transfer or use with or without consideration of assets or
liabilities (functional interpretation). Transactions or meas-
ures that have been omitted are not, however, covered by
the disclosure duty.

Small corporations are exempt from this requirement
(Sec.288 (1) HGB new version). Medium-sized corpora-
tions only need to make disclosures according to Sec.285
No.21 HGB new version if they are organized as stock
corporations (Sec.288 (2) Sentence 4, 1% half sentence
HGB new version). In this case, disclosure can be limited
to transactions which were concluded directly or indi-
rectly with the principal shareholder or members of the
management or supervisory boards or administrative bod-
ies (Sec.288 (2) Sentence 4, 2" half sentence HGB new
version).

German Accounting Law Modernization Act (BilMoG)
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Pursuant to Art. 66 (2) Sentence 1 EGHGB new version,
the new ruling applies for the first time to the financial
statements for the fiscal year beginning after 31 December
2008. In the absence of a transitional provision, in our
opinion it can be assumed that those transactions which
originated in the past (i.e., before the transition to the new
law) and which are not yet fully settled or completed in the
fiscal year in which the new law is first applied (in particu-
lar continuous obligations) must be disclosed.

Disclosures in the notes to the financial statements on
transaction with related parties may also be significant for
tax purposes. The tax authorities are expected to compare
the disclosures in the notes with tax returns in particular in
connection with tax field audits.

3.3.9.5. Investment funds

i Content i Standard
HGB new : Extensive disclosures on investment : Sec.285 No.26 HGB
version s. No requirement to consolidate. W version

HGB old :
version

losure not prescribed.

The government’s statement of grounds on Sec.285 No. 26
HGB new version expressly states that the newly intro-
duced disclosure duties are intended to avoid consolida-
tion of special funds. The disclosure in the notes is thus in
lieu of consolidation.

The disclosure duty only applies if an entity holds

more than 10% of the shares or units in domestic
investment funds within the meaning of Sec.1 InvG
[»Investmentgesetz«: German Investment Act] or compa-
rable foreign units within the meaning of Sec.2 (9) InvG.

Pursuant to Art. 66 (3) Sentence 1 EGHGB new version,
the new ruling applies for the first time to fiscal years
beginning after 31 December 2008. In the absence of a
transitional provision, in our opinion it can be assumed
that the disclosure duty also covers shares which were
acquired before the transition date.
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3.3.9.6. Contingent liabilities Pursuant to Art. 66 (5) EGHGB new version, Sec.287
HGB old version may be applied for the last time to finan-
{ Content ‘ Standard cial statements for fiscal years beginning before 1 January
HGB new | Disclosure of contingent liabilties if not : Secs. 251, 268 (7) 2010.

version included in balance sheet. The basis for HGB, Sec.285 No.27
 the estimation of the risk involved is | HGB new version
: also to be disclosed. :

HGB old Disclosure of contingent liabilities if not Secs. 251, 268 (7)
version :included in balance sheet. : HGB

Pursuant to Sec.285 No.27 HGB new version, the reasons
for the estimation of the risk involved in the contingent
liabilities are in future to be disclosed in the notes to the
financial statements (not in the management report in the
risk reporting). The requirement to make disclosures pur-
suant to Sec.251 HGB (in the notes) or Sec.268 (7) HGB
(in the notes or the balance sheet) is not affected by the
BilMoG.

Pursuant to Art. 66 (3) Sentence 1 EGHGB new version,
the new ruling applies for the first time to the financial
statements for the fiscal year beginning after 31 December
2009. The disclosure duty should, in our opinion, also
pertain to contingent liabilities that originated prior to the
transition to the new law.

3.3.9.7. List of shareholdings

.
HGB new : Separate preparation of list of share-  : Eliminated
version : holdings no longer permitted.

HGB old Separate preparation of list of share- Sec.287 HGB old
version : holdings permitted. : version

The revocation of Sec.287 HGB eliminates the current
option which allowed the disclosures required by Sec.285
No.11 and 11a HGB old version to be made in a separate
list of shareholdings. This new ruling is in response to the
amendment to Sec.325 HGB by the EHUG [»Gesetz iiber
elektronische Handelsregister und Genossenschaftsregister
sowie das Unternehmensregister«: German Act on
Electronic Commercial Registers, Cooperative Society
Registers and Central Business Registers] according to
which the separate list of shareholdings has to be submit-
ted to the operator of the elektronischer Bundesanzeiger
(electronic federal gazette) together with the other docu-
ments subject to publication.
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4. Management report

German Accounting Law Modernization Act (BilMoG)
Management report

The new regulations governing the management report are associated
with the implementation of EU Directives. The BilMoG incorporates the
provisions of European law without amendment and without imposing
more extensive reporting requirements.

4.1. Internal control and risk

4.2. Corporate governance

management system declaration
................... i S - -1 N W - O | L[| R
HGB new Duty to describe the key characteris- Sec. 289 (5) HGB new HGB new Separate declaration on corporate Sec.289a HGB new
version ' tics of the accounting-related inter-  : version version :governance in the management report : version
nal control and risk management H or on the company’s web site, informa-
L . S { tion on corporate governance practices |
HGB old : No duty to describe the accounting- i and description of the rules of pro-
version : related internal control and risk man- : cedure of board of management and
‘agementsystem. i SpewigewyEeEeh b
HGB old : Declaration on corporate governance
version :not governed by law.

This provision has not been changed significantly since
the government bill. In future, publicly traded companies
(Sec.264d HGB new version) must include the main fea-
tures of the internal control and risk management system
that are of relevance for the accounting process in their
management reports.

It should be emphasized that the description only pertains
to the accounting-related part of the internal control and
risk management system, not the whole system so as not
to jeopardize any interests of the entity worthy of protec-
tion by making disclosures about the part that is not of
relevance for accounting purposes. The legislator has not
included any provisions about setting up the internal con-
trol and risk management system nor does it prescribe its
content. Explanations appraising its effectiveness are not
required either. This is a clear difference to the frequently
criticized duties pursuant to Sec.404 Sarbanes-Oxley Act.
In the absence of an internal control and risk management
system, the government’s statement of grounds states that
this must be mentioned in the management report.

Pursuant to Art. 66 (2) Sentence 1 EGHGB new version,
the new ruling applies for the first time to fiscal years
beginning after 31 December 2008. A transitional provi-
sion is not envisaged.

The corporate governance declaration pursuant to
Sec.289a HGB new version codifies in law (HGB) a new
type of reporting for listed stock corporations. In future,
this will not only apply to listed stock corporations, but
also stock corporations that admit other securities for trad-
ing, for example debentures, but whose issued shares are
at the same time traded at its own instigation in a multi-
lateral trading system as defined by Sec.2 (3) Sentence 1
No.8 WpHG. The aim of the corporate governance decla-
ration is to provide shareholders with important informa-
tion about corporate governance practice.

According to the wording of the law, the corporate govern-
ance declaration, which is publicized either as a separate
section of the management report or on the web site of
the entity (with reference to this in the management report
pursuant to Sec.289a (1) Sentence 3 HGB, government
bill), has to comprise the following three components:

First, the declaration of compliance with the recommenda-
tions of the German Corporate Governance Code pursuant
to Sec.161 AktG new version has to be included.

Relevant disclosures on corporate governance practice that
go beyond the legal requirements also have to be made.
Examples cited in the government’s statement of grounds
include ethical, work and welfare standards if they are of
relevance.
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Finally, a description of the management board and super-
visory board’s rules of procedure as well as the composi-
tion and rules of procedure of their sub-committees is to
be included. In the wording of the law, a passage has been
added to the government bill that states that a reference to
a web site is permitted as long as the information there is
publicly accessible.

Pursuant to Art. 66 (2) Sentence 1 EGHGB new version,
the new ruling applies for the first time to fiscal years
beginning after 31 December 2008.
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German Accounting Law Modernization Act (BilMoG)
Consolidated financial statements

5. Consolidated financial statements

The new provisions governing the consolidated financial statements
supplement the modernization of financial reporting introduced for
separate financial statements. Moreover, in response to the crisis on the
financial markets, the regulations governing the basis of consolidation
were brought more into line with the consolidation concept of »power to
control« that is common at an international level.

5.1. Duty to prepare consolidated
financial statements and basis of
consolidation

................... T &=
HGB new : Only parent-subsidiary relationships i Sec.290 (1) and (2)
version : pursuant to control concept. Aban- : HGB new version

i donment of the concept of common

: control of an equity investment.

Separate regulation for special pur-
B L S
HGB old : Concept of common control of an : Sec.290 (1) and (2)
version : equity investment and control con-

: HGB old version
: cept. :

A further significant change was made to the govern-

ment bill in the further legislative process. The BilMoG
eliminates the concept of common control of an equity
investment (Sec.290 (1) HGB old version and Sec.11 (1)
PublG [»Gesetz iiber die Rechnungslegung von bestimm-
ten Unternehmen und Konzernen«: German Disclosure
Act] old version) without replacement. The group financial
reporting requirement of HGB / PublG is now exclusively
governed by the Anglo-American concept of control pursu-
ant to IAS 27 / SIC 12. This establishes a parent-subsidiary
relationship in the case of the power to exercise control
(Sec.290 (1) HGB new version / Sec.11 (1) PublG new
version) which, as is already the case, is determined by
certain group-specific relations (Sec.290 (2) HGB new ver-
sion / Sec.11 (6) Sentence 1 No. 1 PublG new version).

It is worth noting that the relationships of control given

in Sec.290 (2) HGB new version will be significantly
expanded in future. Sec.290 (2) No.4 HGB new version
expressly regulates the situation with regard to special pur-
pose entities. In light of the intentional structuring of con-
tracts (e.g., asymmetrical distribution of capital share and
voting rights), the consolidation of special purpose entities,
most commonly seen in connection with real estate leasing

companies or ABS transactions, is often hindered in prac-
tice by the formal, group-specific relations of the concept
of control as defined by Sec.290 (2) Nos.1-3 HGB old
version.

Pursuant to Sec.290 (2) No.4 HGB new version, a parent-
subsidiary relationship is now considered to exist if from

a substance-over-form perspective the parent company
assumes the majority of the risks and rewards associated
with an entity that serves to achieve a strictly limited and
precisely defined purpose for the parent company (= spe-
cial purpose entity). Special purpose entities can also be
set up as other legal entities under private law or depend-
ent special funds under private law, with the exception of
institutional hedge funds as defined by Sec.2 (3) InvG.

The aim of the new regulation, in combination with the
disclosures in the notes pursuant to Sec.314 (1) Nos.2 and
2a HGB new version, is to more fully incorporate special
purpose entities into the statutory consolidated financial
statements. Because a »risks & rewards approach« is used
for special purpose entities, we believe that experiences
with SIC 12 can be applied to the interpretation of Sec.290
(2) No.4 HGB new version.

Pursuant to Art. 66 (3) Sentence 1 EGHGB new version,
Sec.290 (1) and (2) HGB new version applies for the first
time to the fiscal year beginning after 31 December 2009
(retrospective application). The first time that an entity that
had previously not been considered a subsidiary under
Sec.290 (1) or (2) HGB old version is classified as a special
purpose entity requiring consolidation, it shall be consoli-
dated for the first time on the date that the special purpose
entity becomes a subsidiary. If the fiscal year is the same as
the calendar year, this is 1 January 2010.

If the statutory basis of consolidation is significant with
regard to the interest limitation regulation, tax issues may
arise relating to Sec.4h EStG or Sec.8a KStG.
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cquisition method only. Elimination i Sec.301 HGB new
of pooling of interests method (with version, Art. 67 (5)
 transitional provision). i Sentence 2 EGHGB
i new version

Acquisition method and pooling of Sec.301, Sec.302
: interests method. : HGB old version

version

There are no changes to the government bill.

Acquisition accounting using the pooling of interests
method has been eliminated without replacement. This
means that mergers are only to be reported using the acqui-
sition method from now on, in accordance with IFRS 3
(2008).

Pursuant to Art. 66 (5) EGHGB new version, Sec.302
HGB may be applied for the last time to consolidated
financial statements for fiscal years beginning before

1 January 2010. Acquisitions accounted for prior to this
time using the pooling of interests method may still be
treated in accordance with Sec.302 HGB old version
(Art. 67 (5) Sentence 2 EGHGB new version). This tran-
sitional provision (»grandfathering«) was not included in
the government bill.

5.3. Regulation of the acquisition
method

5.3.1. Variants

: Content : Standard

evaluation method only. | Sec.301 (1) HGB new
i version

: Choice between book value and Sec.301 (1) HGB old
: revaluation method. i version

HGB old
version

No change has been made to the government bill with
regard to the limitation of variants of the acquisition
method.

While it was previously possible for acquisition account-
ing to follow either the book value or revaluation method,
only the revaluation method will be applicable in future
(excluding the restriction on acquisition costs), in accord-
ance with GAS 4 and IFRS 3.
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Acquisition accounting using the acquisition method
focuses on purchase price allocation. The individual assets
and liabilities acquired along with the subsidiary are val-
ued at group acquisition cost. The assets and liabilities of
the subsidiary are generally valued at their fair value on
the date that control is obtained (= disclosure of hidden
reserves / encumbrances). There are exceptions for provi-
sions due in more than one year, provisions for securities-
based pension obligations and for deferred taxes of the
subsidiary.

Pursuant to Art. 66 (3) Sentence 4 EGHGB new version,
Sec.301 (1) HGB applies for the first time to acquisitions
in fiscal years beginning after 31 December 2009 (pro-
spective application). Acquisitions accounted for using the
book value method before the transition to the BilMoG
therefore remain unaffected.

5.3.2. Date of first-time consolidation

: Content : Standard

HGB new : e on which the entity becomes : Sec.301 (2) HGB new
version : a subsidiary (with simplification : version
L& Lo S S
HGB old : Choice between date of acquisition, i Sec.301 (2) HGB old
version first-time inclusion or, in the case of version

i successive share acquisition, date on
: which the entity becomes a subsidiary. :

There are no changes to the government bill.

Pursuant to Sec.301 (2) HGB new version, a subsidiary
is to be consolidated for the first time on the date that it
becomes a subsidiary (date that control is obtained). In
the case of a merger in the course of a fiscal year, this
requires the preparation (and potentially audit / review)
of interim financial statements for the subsidiary as of the
date of acquisition. This also applies to a business combi-
nation achieved in stages (control obtained via successive
acquisition).

Pursuant to Sec.301 (2) Sentence 2 HGB new version, a
purchase price allocation must be calculated provisionally
if the values recognized for assets and liabilities at the time
that control is obtained cannot be conclusively calculated
(for example, if valuation reports are not yet available). In
such a case, the purchase price allocation must be adjusted
within twelve months of obtaining control (with no effect
on income).
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Sec.301 (2) Sentences 3 and 4 HGB provide for two sim-
plifications with regard to consolidation for the first time
upon acquisition of control. A parent company that is
required to prepare consolidated financial statements for
the first time (for example, because it has exceeded the
thresholds of Sec.293 HGB new version) can base the ini-
tial valuation of the subsidiary’s net assets on the carrying
amounts on the date that the subsidiary is included in the
consolidated financial statements, provided the company
does not become a subsidiary in the year for which the
consolidated financial statements are to be prepared for
the first time. The same applies to subsidiaries for which
the option of inclusion contained in Sec.296 HGB has
previously been exercised that are to be included in the
consolidated financial statements for the first time.

Pursuant to Art. 66 (3) Sentence 4 EGHGB new version,
Sec.301 (2) HGB applies for the first time to acquisitions
made in fiscal years beginning after 31 December 2009
(prospective application).

5.3.3. Difference from acquisition accounting

e OO i t0NGE
HGB new : Separate disclosure of (residual) differ- : Sec.301 (3) HGB new
version : ences on the assets and on the liabili- : version

oo, Hies side of the balance sheet. G
HGB old : Disclosure optional, (residual) differ- i Sec.301 (3) HGB old
version :ences on the assets and on the liabili- version

ties side of the balance sheet may be
: summarized.

There are no changes to the government bill.

Sec.301 (3) HGB new version eliminates the previous
option of offsetting differences on the assets and on the
liabilities side of the balance sheet against each other
(Sec.301 (3) Sentence 3 HGB old version). In future
(residual) differences on the assets and on the liabilities
side of the balance sheet are therefore to be disclosed sepa-
rately (Sec.301 (3) Sentence 1 HGB new version).

Pursuant to Art. 66 (3) Sentence 1 EGHGB new version,
Sec.301 (3) Sentence 1 HGB new version applies for the
first time to the fiscal year beginning after 31 December
2009 (retrospective application), with the result that differ-
ences on the assets and on the liabilities side of the balance
sheet that had previously been offset against each other are
to be reported separately upon transition to the BilMoG.
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5.3.4. Cross-shareholdings

TN ... OO | Standard .
HGB new : Deduction of treasury shares from i Sec.301 (4) HGB new
version : equity on the face of the balance : version

................... el S
HGB old Treasury shares are recognized as cur- Sec.301 (4) HGB old
version i rent assets for cross-shareholdings. version

: A reserve for treasury shares is also
: recognized.

There are no changes to the government bill.

Cross-shareholdings (i.e., shares in a parent company held
by a subsidiary) are to be deducted from equity on the face
of the balance sheet in the consolidated financial state-
ments, as is the case with treasury shares in separate finan-
cial statements.

Pursuant to Art. 66 (3) Sentence 1 EGHGB new version,
Sec.301 (4) HGB applies for the first time to the fiscal year
beginning after 31 December 2009 (retrospective applica-
tion), with the result that cross-shareholdings that had pre-
viously been recognized as treasury shares (old cases) are
to be deducted from equity upon transition to the BilMoG.
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: Temporary concept: Obligation to take Sec.306 HGB new

: into account deferred tax on hidden i version, Art. 67 (6)

i reserves and encumbrances (with tran- EGHGB new version
tional provision). g

i Sec.306 HGB old
version

iming concept: No obligation to take
: into account deferred tax on hidden
: reserves and encumbrances.

version

With regard to the accounting for deferred taxes in the
consolidated financial statements, Sec.306 HGB also fol-
lows the balance sheet-oriented temporary concept that is
customary at an international level. One consequence of
the temporary concept is that deferred taxes must be recog-
nized and written down over time for hidden reserves and
encumbrances disclosed in connection with the purchase
price allocation. This represents new territory for German
consolidation practice (even though taking into account
deferred taxes on differences from acquisition accounting
was already permitted, it was not required and did not con-
stitute normal practice).

Valuation is based on the same provisions as in the sepa-
rate financial statements (Sec.306 Sentence 5 in conjunc-
tion with Sec.274 (2) HGB new version), meaning that
discounting remains prohibited.

Outside basis differences are excluded from the application
of Sec.306 HGB new version (Sec.306 Sentence 4 HGB
new version). This means that, in contrast to the govern-
ment bill, differences between the valuation of an equity
investment in a subsidiary, associate or joint venture for tax
purposes and the valuation under commercial law of net
assets recognized in the consolidated financial statements
are not to be taken into account. Moreover, pursuant to
Sec.306 Sentence 3 HGB new version, differences with
regard to the first-time recognition of a difference resulting
from acquisition accounting (e.g., goodwill) are excluded
from deferred taxes, as provided for by the government bill.

Deferred tax assets and liabilities may be netted or dis-
closed separately (Sec.306 Sentence 2 HGB new ver-
sion). In all other cases, summarized reporting with the
items pursuant to Sec.274 HGB new version is permitted
(Sec.306 Sentence 6 HGB new version), as was previously
the case (Sec.306 Sentence 3 HGB old version).

Pursuant to Art. 66 (3) Sentence 1 EGHGB new version,
Secs. 274 and 306 HGB new version are to be applied for
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the first time to the fiscal year beginning after 31 December
2009, with the result that deferred taxes are to be recog-
nized on all differences in the balance sheet that exist upon
the transition (retrospective application). This means that
deferred tax liabilities (assets) are to be recognized for the
residual book values of hidden reserves (encumbrances)
from previous acquisitions extant upon the transition

to the BilMoG, and written down in subsequent years.
Pursuant to Art. 67 (6) Sentence 1 EGHGB new version,
deferred taxes are to be recognized directly in equity by off-
setting against revenue reserves.

................... T -
HGB new Systematic amortization mandatory. Sec.309 HGB new
version i version

HGB old : Choice between flat-rate and system- : Sec.309 HGB old
version : atic amortization, together with offset-

i version
: ting against reserves with no effecton
: income.

There are no significant changes to the government bill.

Until now, Sec.309 (1) HGB allowed a broad range of
alternative valuation practices in the consolidated finan-
cial statements, including the deduction of goodwill from
reserves on the face of the balance sheet with no effect on
income. This reporting option is now to make way for the
mandatory systematic amortization (and extraordinary
write-down if required) of goodwill over its useful life. The
notes to the consolidated financial statements must include
the grounds justifying a useful life of more than five years
for the goodwill resulting from acquisition accounting
(Sec.314 (1) No.20 HGB new version). The legislature has
rejected the »impairment only« approach normally taken
at an international level.

Pursuant to Art. 66 (3) Sentence 4 EGHGB new version,
Sec.309 HGB new version applies for the first time to
acquisitions in fiscal years beginning after 31 December
2009 (prospective application). Goodwill resulting from
acquisitions made before transition to BilMoG therefore
remains unaffected by the new regulation. For example,
the offsetting of goodwill in equity against reserves is not
to be reversed upon the transition for old cases.
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HGB new : Requirement to use the modified i Sec.308a HGB new
version : closing rate method for currency : version

HGB old : Currency translation not provided for by :
version :law. It is assumed that the functional : tion with Sec.342 (2)
i currency concept complies with the i HGB
: generally accepted principles of group :
accounting :

There are no significant changes to the government bill.

In the absence of statutory or professional rules on the
translation of financial statements in foreign currencies
into the reporting currency of the group, the Federal
Ministry of Justice made the functional currency concept
a generally accepted principle of group accounting with
GAS 14 »Foreign Currency Translation«. Pursuant to
Sec.308a HGB new version, foreign financial statements
will uniformly have to be translated into another currency
using the modified closing rate method in future. This cor-
responds to the majority practice for consolidation among
German corporations.

The items of the balance sheet are to be translated using
the average closing spot rate, with the exception of equity,
which is to be translated into euro using the historical rate.

Any difference on the face of the balance sheet resulting
from translation is to recorded directly in equity under the
reserves in the item » Equity difference resulting from cur-
rency translation«. The items of the income statement are
to be translated using average rates.

Pursuant to Art. 66 (3) Sentence 1 EGHGB new version,
Sec.308a HGB new version applies for the first time to the
fiscal year beginning after 31 December 2009 (retrospective
application).

................... Content e otAndard
HGB new Book value method. Sec.312 (1) and (2)
version : HGB new version

i Date on which the entity becomes  : Sec.312 (3) HGB new

: an associate (with simplification : version
L1 S S
HGB old Choice between book value and capi- Sec.312 (1) (2) HGB
ErSIC I HalleharSlim oo Co L0 1) L R—

i Choice between date of acquisition, i Sec.312 (3) HGB old

: first-time inclusion or, in the case : version

of successive share acquisition, date
i on which the entity becomes an
: associate.

Sec.312 (1) HGB new version limits the previous choice
between the book value and capital share method for
future acquisitions of shares in associates in favor of the
book value method in accordance with GAS 8 and IAS 28,
as already provided for in the government bill.

The purchase price allocation to be carried out in a sup-
plementary calculation for the purpose of carrying forward
the differences included in the purchase price of the shares
(hidden reserves/encumbrances and/or goodwill) must

be performed as of the date that the entity becomes an
associate (Sec.312 (3) Sentence 1 HGB new version), in
accordance with Sec.301 (2) Sentence 1 HGB new version
(full consolidation). As is the case with full consolidation,
simplifications have been made available for the equity
method in connection with purchase price allocation for
provisions and deferred taxes (Sec.312 (3) Sentence 3
HGB new version).

In the case of the (material) acquisition of shares in asso-
ciates in the course of the fiscal year, interim financial
statements must be prepared. If the carrying amounts of
the associate’s assets and liabilities cannot be conclusively
determined at that time (for example, because valuation
reports are not yet available), a provisional purchase price
allocation is to be carried out similarly to Sec.301 (2) HGB
new version. Any adjustments to the carrying amounts of
assets and liabilities made within twelve months of initial
valuation are to be posted directly to equity (Sec.312 (3)
Sentence 2 HGB new version).

Pursuant to Art. 66 (3) Sentence 4 EGHGB new version,
Sec.312 HGB new version applies for the first time to
acquisitions in fiscal years beginning after 31 December
2009 (prospective application). The reporting of equity
investments acquired before the transition using the equity
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method therefore remains unchanged, with the exception
of recognizing deferred taxes for the residual book values
of hidden reserves / encumbrances. As is the case with full
consolidation, deferred taxes for outside basis differences
are still not taken into account (Sec.306 Sentence 4 HGB
new version).

5.8. Notes to the consolidated
financial statements

5.8.1. Off-balance sheet transactions

Pursuant to Sec.314 (1) No.2 HGB new version, off-
balance sheet transactions between parents and subsidi-
aries are to be disclosed in the notes to the consolidated
financial statements, provided this is necessary to assess
the financial position of the group. This disclosure in the
notes complies with Sec.285 No.3 HGB new version.

5.8.2. Auditor’s fees

In contrast to the current legal situation, all parent compa-
nies will in future be required to break down the total audi-
tor’s fees for the fiscal year (Sec.314 (1) No.9 HGB new
version) in accordance with Sec.285 No.17 HGB new ver-
sion, regardless of whether or not they are publicly traded
(Sec.264d HGB new version).

5.8.3. Related parties

Relationships with related parties already have to be
reported in the notes to the consolidated financial state-
ments pursuant to GAS 11. A duty to disclose is now
expressly stipulated in Sec.314 (1) No.13 HGB new ver-
sion. The comments on Sec.285 No.21 HGB new version
apply mutatis mutandis.

The duty to disclose is now limited to transactions con-
ducted by the parent company and subsidiaries with
related parties, thereby excluding transactions with joint
ventures and associates.

5.8.4. Investment funds

With regard to the disclosure duties for investment funds
pursuant to Sec.314 (1) No. 18 HGB new version, refer-
ence may be made to the comments on Sec.285 No.26
HGB new version.
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5.8.5. Contingent liabilities

Reference may also be made in this case to the correspond-
ing provisions of Sec.285 No.27 HGB new version with
regard to the disclosure duties pursuant to Sec.314 (1)

No. 19 HGB new version.

5.8.6. List of shareholdings

The previous option granted by Sec.313 (4) HGB old ver-
sion to prepare a separate list of shareholdings has been
eliminated. Disclosures regarding shareholdings must be
included in the notes to the consolidated financial state-
ments in future.
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6. Group management report

The new regulations governing the group management report are
associated with the implementation of EU Directives. The BilMoG
incorporates the provisions of European law without imposing more
extensive reporting requirements.

.................. iContent i Standard
HGB new : Duty to describe the key characteris- i Sec.315 (2) No.5
version : tics of the accounting-related inter-  : HGB new version

i nal control and risk management :

: system.

HGB old No duty to describe the accounting-
version : related internal control and risk man-
: agement system.

Pursuant to Sec.315 (2) No.5 HGB new version, which
has only been amended in terms of wording since the gov-
ernment bill, the key characteristics of the internal control
and risk management system with regard to the group
financial reporting process must be described in future,
insofar as one of the subsidiaries included in the consoli-
dated financial statements or the parent company is pub-
licly traded. The only difference to reporting pursuant to
Sec.289 (5) HGB new version (see section 4.1.) is that the
internal control and risk management system for the group
financial reporting process is reported on.

The government’s statement of grounds emphasizes that
the disclosures can be summarized together with the
disclosures pursuant to the unchanged Sec.315 (2) No.2
HGB in a comprehensive »risk report«, without this being
expressly permitted by law.

Pursuant to Art. 66 (2) Sentencel EGHGB new version,
the new ruling applies for the first time to fiscal years
beginning after 31 December 2008. A transitional provi-
sion is not envisaged.
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7. Corporate governance

German Accounting Law Modernization Act (BilMoG) 41
Corporate governance

The new provisions on corporate governance and supervision are
based on the implementation of the changes to the Statutory Audit
Directive, and govern the organization and responsibilities of a
company’s supervisory body charged with financial reporting.

7.1. Personal prerequisites for
members of the supervisory board

AktG new At least one independent member with Sec. 100 (5) AktG

version specialist expertise in the fields of i new version
: financial reporting or auditing. g

AktG old : No provisions regarding personal

version : prerequisites for supervisory board

i members.

All publicly traded companies must set up an audit com-
mittee. The amended 8™ EU Directive allows the tasks
allocated to the audit committee to be performed by the
overall supervisory board. In such a case, Sec.100 (5)
AktG new version stipulates that in future, publicly traded
stock corporations must have at least one independent
member of the supervisory board with specialist expertise
in the fields of financial reporting or auditing. The law
deliberately refers to qualification in financial reporting
and auditing as two alternatives, in agreement with EU
specifications. CFOs, specialist employees from the fields
of controlling or financial reporting, auditors and tax advi-
sors are all potential experts.

With regard to the requirement of independence, the
government’s statement of grounds for the BilMoG refers
to the provisions of the German Corporate Governance
Code, as well as the recommendation of the European
Commission. The government’s statement of grounds
stresses that the recommendations of the European
Commission are neither definitive nor mandatory, but
rather indications of relationships and circumstances that
could be relevant for assessing independence.

Pursuant to Sec.12 (4) EGAktG [»Einfiihrungsgesetz
zum Aktiengesetz«: Introductory Law of German Stock
Corporation Law] new version, Sec.100 (5) AktG new
version does not apply if all members of the supervisory
board and audit committee were appointed before the
BilMoG entered into force. The new regulation must

therefore be taken into account at the next, usually regular,
appointment of new supervisory board members.

AktG new Supervisory board may appoint an Sec. 107 (3) Sen-

version : audit committee. tence 2 AktG new

: : version
AktG old : No express regulation of audit i Sec. 107 (3) AktG old
version :committees; appointment therefore : version

i permissible.

The law currently allows the supervisory board to appoint
committees from among its ranks in accordance with
Sec.107 (3) AktG old version. In view of the size of the
overall supervisory board, the creation of committees is to
improve efficiency. The appointment of audit committees
has become the norm at large publicly traded companies.
Current practice therefore accords with the corresponding
recommendations of para. 5.3.2 of the German Corporate
Governance Code, which states that an audit committee
should be established to deal in particular with issues of
financial reporting, risk management, compliance and
auditing.

The definition of the role of an audit committee set up

in accordance with Sec.107 (3) AktG new version is in

a similar vein. The audit committee is to monitor the
financial reporting process, the efficacy of the internal
control system, the internal risk management system and
the internal audit system, as well as the independent audit
of financial statements. In doing so, its role is (simply) to
prepare decisions to be made by the overall supervisory
board. The audit committee therefore does not assume any
of the primary duties of the overall supervisory board. The
recommendation of the German Corporate Governance
Code regarding audit committees is rendered obsolete

by Sec.107 AktG new version. According to Sec.107 (4)
AktG new version, at least one of the members of the audit
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committee must meet the conditions stipulated by Sec. 100 7.3. Election of auditor
(5) AktG new version. Until now, the German COTPOTAtEe ...

Governance Code recommended that the chair of the audit
committee should have specialist knowledge and experi-
ence of applying accounting principles and internal control
procedures. The BilMoG now requires specialist know-
ledge on the part of any one member of the audit commit-
tee, but not necessarily the chairperson.

Pursuant to Art. 41 of the Statutory Audit Directive, all
publicly traded companies must establish an audit com-
mittee. This provision is implemented by Sec.324 HGB
new version, which refers to the definition of a publicly
traded company given in Sec.264d HGB new version. In
this respect Sec. 324 HGB new version serves as a backup
by requiring all publicly traded stock corporations without
a supervisory or administrative board that satisfies the cri-
teria set forth in Sec. 100 (5) AktG new version to set up
an audit committee with the range of functions described
by Sec.107 (3) Sentence 2 AktG new version. In addition,
the law states that in such a case, the members of the audit
committee are to be elected by the shareholders, and the
chair of the audit committee may not be assigned corpo-
rate management tasks. The audit committee’s functions
may not be assigned to the shareholder meeting.

The provision in Sec.107 (3) Sentence 2 AktG new ver-
sion requiring the appointment of an audit committee
enters into force immediately on the day that the BilMoG
is introduced, due to the lack of a transitional provision.
In contrast, Sec.324 HGB new version first applies as of
1 January 2010 (Art. 66 (4) 15 half sentence EGHGB).

The provision regarding personal prerequisites for mem-
bers of the audit committee in Sec. 107 (4) AktG new ver-
sion is not to be applied if all members of the supervisory
board and audit committee were appointed before the
entry into force of the BilMoG (Sec.12 (4) EGAktG new
version). The new regulation must therefore be taken into
account at the next, usually regular, appointment of new
supervisory board members. This therefore also applies to
audit committees established in accordance with Sec.324
HGB new version, provided these are already in existence
when the BilMoG enters into force (Art. 66 (4) 24 half
sentence EGHGB).

AktG new Proposal by supervisory board for elec- : Sec.124 (3) Sen-

version : tion to be based on the recommenda- : tence 2 AktG new
e tion Of the audit committee.  iversion
AktG old : Proposal by the supervisory board i Sec.124 (3) Sen-
version : submitted to annual general meeting i tence 1 AktG new

: for election. i version

If an entity establishes an audit committee, the supervisory
board’s proposal to the annual general meeting regarding
the election of an auditor shall, in future, be based on the
relevant recommendation of audit committee in accord-
ance with Sec. 124 (3) Sentence 2 AktG new version. This
makes sense in that the audit committee maintains close
contact with the auditor.

The government’s statement of grounds emphasizes that
the supervisory board may disregard the audit committee’s
proposal in exceptional cases, subject to the condition that
it justifies its decision to the annual general meeting.

A transitional provision is not envisaged. The new regula-
tion contained in Sec. 124 (3) Sentence 2 AktG new ver-
sion therefore enters into force on the day after the pro-
mulgation of the BilMoG.
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AktG new : Deviations from the recommendations Sec. 161 Sentences 1
i and 2 AktG new

version of the German Corporate Govern-

i ance Code must be published and i version
TTOOTOOOINE Rcs s SNS S
AktG old Deviations from the recommendations Sec. 161 Sentence 1
version : of the German Corporate Governance AktG old version

i Code must be published.

The group of entities that must issue a declaration of com-
pliance with regard to the recommendations of the German
Corporate Governance Code is to be expanded. In future,
this will not only apply to listed stock corporations, but
also stock corporations that admit other securities for trad-
ing, for example debentures and whose issued shares are
at the same time traded at its own instigation in a multi-
lateral trading system as defined by Sec.2 (3) Sentence 1
No.8 WpHG. The group of companies required to issue a
declaration of compliance is the same as those required to
issue a corporate governance declaration (Sec.289a HGB
new version) (see section 4.2.). The declaration of compli-
ance is to be incorporated into the corporate governance
declaration.

In future, deviations from the recommendations of the
Code are not only to be reported (individually), but also
explained. This is already good practice for many listed
companies.

What is made clear is that entities must publish the dec-
laration of compliance by their management board and
supervisory board on their web page, whereas previously
they only had to make it permanently available to the
shareholders.

A transitional provision is not envisaged. The new regula-
tion contained in Sec. 161 Sentences 1 and 2 AktG new
version therefore enters into force on the day after promul-
gation of the BilMoG.
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board

AktG new The auditor attends the meeting of the Sec.171 (1) Sen-

version i supervisory board or audit committee  tences 2 and 3 AktG
and reports on the major findings of the new version
i audit, particularly significant weakness
i in the accounting-related internal
i control and risk management system :
: and its independence. :
AktG old : The auditor attends the meeting of the : Sec.171 (1) Sen-
version i supervisory board or a committee and : tence 2 AktG old

reports on the major findings of the

i version
: audit. g

In contrast to the government bill, the wording of this
provision has been changed in such a way as to more
clearly stress that the provision refers to the meeting of the
supervisory board (or the audit committee) that deals with
the preparation of the (consolidated) financial statements
(»closing meeting«).

The auditor reports to the overall supervisory board or
audit committee, at its closing meeting. The replacement
of the word »committee« with »audit committee« pro-
vides clarification. The reporting requirements have also
been specified. In future, the auditor will have to report
on significant weaknesses that have been identified in the
accounting-related internal control and risk management
system. The auditor must also report on whether particular
circumstances give cause for concern of impairment of
independence, and what services were performed for the
entity in addition to the audit of the financial statements.
Transparency will therefore increase in the relationship
between the auditor and the supervisory board.

A transitional provision is not envisaged. The new regula-
tion contained in Sec.171 (1) Sentences 2 and 3 AktG new
version therefore enters into force on the day after promul-
gation of the BilMoG.
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The new regulations are based on the implementation of the amendments
to the Statutory Audit Directive, and are aimed at harmonizing audit

requirements.

8.1. International standards

8.2. Corporate governance

on auditing declaration

.................... e T &= T I T -
HGB new : Statutory audits required to be con- | Sec.317 (5) HGB new HGB new : Corporate governance declaration i Sec.317 (2) Sen-
version : ducted in accordance with interna-  : version. version : excluded from the scope of audits. : tence 2 HGB new
e Honalstandards onauditing. b e SETSION
HGB old No regulation on the application of HGB old No regulation of the audit of the cor-

version :international standards on auditing. version : porate governance declaration.

The introduction of Sec.317 (5) HGB new version is
intended, by implementing a specification of the amended
8th EU Directive, to create the legal basis for the (direct)
application of the international standards on auditing
(ISA) endorsed as EU law in the performance of statu-
tory audits. Similarly to the endorsement of international
financial reporting standards (IFRSs) as European law by
the European Commission, ISAs can also be endorsed as
European law and made compulsory for all member states
following a formal process (comitology procedure).

The International Auditing and Assurance Standards
Board (IAASB), which is responsible for drafting the
ISAs, has subjected them to a »clarity project« in order to
more clearly define the binding nature of the individual
provisions and standardize the terminology and standards
used. Now that this project has been concluded, the EU
Commission will make a decision regarding the adoption
of the ISAs into community law.

Sec.317 (5) HGB new version is to be applied for the first
time to financial statements for fiscal years beginning after
31 December 2008 (Art. 66 (2) Sentence 1 EGHGB new
version). However, since the comitology procedure has not
yet yielded any results, it is not clear when the ISAs will

be applicable in practice for the performance of statutory
audits.

The corporate governance declaration is excluded from the
audit scope, and is therefore also not subject to an audit

if the option of incorporating it in the management report
and not (only) publishing it on the company’s web page is
exercised. The management report may therefore consist
of an auditable and a non-auditable part in future. In order
to avoid misunderstandings, the auditor will be required to
refer to the fact that the corporate governance declaration
does not form part of the audit scope in the introduction
to the audit opinion, as has previously been the case where
the declaration of compliance with the recommendations
of the German Corporate Governance Code (Sec.161
AktG new version) has been incorporated into the notes to
the financial statements or management report, contrary to
the intention of the legislator.

Pursuant to Art. 66 (2) Sentence 1 EGHGB new version,
the new regulation applies for the first time to fiscal years
beginning after 31 December 2008.
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: Sec.317 (3) Sen-
: tence 2 HGB new
.............................................................. Lversion .
: Option to adopt the results of other, Sec.317 (3) Sen-
version : external auditors. i tence 2 HGB old

i version

iewing the results of other, extern

version : auditors.

In the event that other auditors review the financial state-
ments of entities included in the consolidated financial
statements, the group auditor will, in future, be responsible
for reviewing their work, and documenting this review.
This does not change the group auditor’s own field of
responsibility, as he/she already bears full responsibility for
the audit opinion on the consolidated financial statements
de lege lata. However, adopting the work of another audi-
tor, which was previously permitted by law and meant that
the group auditor could limit his/her auditing to reviewing
the fulfillment of statutory requirements for adoption, will
not be possible in future.

Fundamental changes to the previous practice, which is
based on the professional standards of the auditing pro-
fession, are not anticipated. The anticipated extent of the
additional audit procedures for the group auditor depends
above all on the professional ability and qualification of
the other, external auditors, as well as the significance of
the entities audited by external auditors for the overall
assessment of the group auditor.

Pursuant to Art. 66 (2) Sentence 1 EGHGB new version,
the new regulation applies for the first time to fiscal years
beginning after 31 December 2008.

HGB new : rnal rotation of the audit partner
version :responsible.

: Sec.319a (1) Sen-
i tence 1 No. 4, Sen-
tences 4 and 5,

i (2) Sentence 2 HGB
:  new version

HGB old Internal rotation of the auditor signing Sec.319a (1) Sen-
version : the audit opinion. : tence 1 No.4 HGB
H i old version

The requirement of internal rotation for the auditing of
publicly traded companies (Sec.264d HGB new version)
is extended to require the replacement every seven years
of the audit partner responsible, rather than just the audi-
tor signing the audit opinion. The audit partner may be
involved again following a cooling-off period of two years.
The government bill had set a period of three years.

The audit partner responsible at an audit firm is the

person who signs the audit opinion, or has been mainly
responsible for a particular audit client and the perform-
ance of the audit of the separate or consolidated financial
statements. In connection with the audit of consolidated
financial statements, this also applies to audit partners
who are mainly responsible for the audit at the level of an
important subsidiary. However, the government’s statement
of grounds does not contain any grounds against assigning
an auditor responsible for the audit of the consolidated
financial statements at the level of an important subsidiary
to other subsidiaries belonging to the group by way of rota-
tion. A subsidiary is generally assumed to be significant if
the subsidiary holds more than 20% of the group’s assets
or contributes more than 20% of the group’s revenue. The
government’s legal committee’s statement of grounds for
the amendments to the BilMoG clarifies that this refers

to the assets and revenue for the fiscal year under review
prior to consolidation.

The legal committee also clarifies that several insignificant
subsidiaries are not to be considered together for the pur-
poses of materiality if there are no common members of
management shared by the subsidiaries. Due to the fact
that Sec.319a (2) Sentence 2 HGB new version is based
on audits, the legal committee does not see any need for
mandatory rotation for simple package audits.
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Pursuant to Art. 66 (2) Sentence 1 EGHGB new version,
Sec.319a (1) Sentence 1 No.4 Sentences 4 and 5, and (2)
Sentence 2 HGB new version are to be applied for the first
time to fiscal years beginning after 31 December 2008.
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9. Outlook

The German Accounting Law Modernization Act
(BilMoG) makes far-reaching changes to German GAAP.
This concerns companies of all legal forms and sizes. The
balance sheet, income statement, notes to the financial
statements and management report are all affected, and
this also applies to the consolidated financial statements
and group management report.

This necessarily entails changes to the demands placed on
internal processes and documentation, for example with
regard to the recognition of internally generated intangible
assets, the offsetting of liabilities and plan assets, the valu-
ation of (pension) provisions or the additional explana-
tions in the notes and management report. In addition, the
new financial reporting provisions will have an impact on
the structure of the balance sheet and income statement,
which, alongside the additional information disclosed in
the notes and the management report, will lead to changes
in corporate communications (financial ratios).

The linking of financial statements prepared under com-
mercial law and tax accounts means that the new law also
influences the determination of taxable profit. Deferred
taxes will increasingly have to be taken into account due to
the increased deviation between the tax accounts and the
commercial-law financial statements.
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