12 January 2012

International
Tax Alert

News and views from
Transfer Pricing

L
v

Get the world to go!

You can access corporate
income tax rates of over 65
countries for multiple years
using your mobile device:

» Type into your web
browser:
www.ey.mobi/ITS/rates

Vietnam proposes
amendments to transfer
pricing regulations, other
tax changes

Introduction

Pursuant to the recently approved Tax Reform Strategy for 2011 to
2020, Vietnam's Ministry of Finance (MOF) released a draft amending the
Law on Tax Administration. The draft covers new and important matters
such as Advance Pricing Agreements, “deemed tax” based on revenue,
periodic tax audits and revocation of business licenses of companies

with consecutive losses, tax authorities’ power to initiate tax criminal
investigation and expanding the tax authorities’ sources of taxpayer
information.

This Alert summarizes and provides comments on the impact of the above
proposed key legislative measures with respect to transfer pricing and
other related issues.

Key proposed legislation on transfer pricing and other related
issues

Advance Pricing Arrangement (APA)

Currently, there is no provision for APAs in Vietnam's tax legislation. The
Draft amending the Law on Tax Administration is expected to include
provisions that will serve as a legal basis for the application of APAs in
Vietnam. An APA is an agreement covering a period of no longer than
five years, that determines the basis of tax calculations and pricing
methods of related party transactions set by the tax authority prior to
the submission of Corporate Income Tax (CIT) and customs declarations,
where appropriate.
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As APAs are new in Vietnam, the
MOF is launching a pilot APA program
by entering into APAs first with a

few large companies operating in
Vietnam in order for the MOF to

gain experience and form a basis in
choosing the appropriate approach,
before promulgating the formal APA
implementing regulations.

Deeming income tax based on
revenue

If the taxpayer fails to comply

with the tax regulations (including
transfer pricing regulations), the
Draft amending the Law on Tax
Administration, allows the Vietham
tax authorities to impose a “deemed
income tax” based on revenue using
a value added ratio or profit margin
method that will be specific for each
industry and business activity for
certain periods under rules that will
be promulgated by the MOF.

Key proposed legislation on tax
administration

Periodic tax audit and business
license revocation of loss- making
enterprises

The draft amending the Law on Tax
Administration, stipulates that the
company incurring losses equivalent
to 50% or more of, but not exceeding
the owner’s equity will be subject

to periodic tax audits, revocation

of business license, suspension of
business activities and invalidation of
tax codes by competent authorities.

Expansion of sources of
taxpayers' information to overseas
counterparts

To facilitate tax and transfer pricing
administration, the draft amending
the Law on Tax Administration

authorizes the tax authority to
collect and process information on
taxpayers, including the collection
and use of taxpayers' information
from tax authorities of countries
having double taxation agreements
with Vietnam.

Assignment of criminal
investigation function to tax
authority

The draft amending the Law on

Tax Administration allows the

tax authority to initiate criminal
investigation of tax-related offenses.
Under Vietnamese criminal law, if
the evaded (underpaid) tax amount
is VND10O0 million (@pproximately
USD $4,900) or more, the taxpayer
may be subject to tax penalties under
criminal proceedings.

Comments

The proposed changes and recent
enforcement activities by Vietnam
tax and other authorities at both
the local and central levels strongly
indicate that:

» Vietnam is strengthening its
existing transfer pricing legal
framework and enforcement
capability, as well as
improving the transparency
and effectiveness of tax

administration on transfer pricing.

The proposed introduction of
the APA is a strong example of
this as the APA is expected to
create more transparency in
the tax administration process,
by involving both the tax
authorities and the taxpayers
in an agreement, and enabling
both parties to control and
monitor transfer pricing issues.
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Furthermore, not only will the
APA help enhance the enterprises’
tax and transfer pricing
compliance level but also increase
their certainty and confidence
level that a transfer pricing audit
is mitigated or avoided for the
duration of the APA. It can also
prevent double taxation.

» The Vietnam tax authority is
slowly becoming sophisticated
and increasingly focused on
administering foreign investment
enterprises, especially when it
comes to transfer pricing.

» The Vietnam tax authority has
shown a particular and growing
interest in the transfer prices of
services, intangible assets and
loan interests.

» The proposed provisions requiring
periodic tax audits, deemed
income tax based on revenue and
revocation of business license of
loss-making enterprises all point
to the Vietnam tax authority’s
continued focus on the tax/
transfer pricing audits of said
entities.

Transfer pricing risk management

The current Vietnam transfer
pricing regulation (Circular 66)
requires that taxpayers: (1)
annually disclose related-party
transactions in a required form and
submit this form along with the
annual CIT return; and (2) prepare
and maintain contemporaneous
transfer pricing documentation,
which is to be submitted to the tax
authority within 30 days from



written request by the tax authority. their transfer pricing compliance contemporaneous transfer pricing

Similar requirements existed from status, especially if they have documentation has become

2006 to 2009 under Circular 117. persistent loss-making years and much more important than at the
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About Ernst & Young

Ernst & Young is a global leader in
assurance, tax, transaction and advisory
services. Worldwide, our 152,000 people
are united by our shared values and an
unwavering commitment to quality. We
make a difference by helping our people,
our clients and our wider communities
achieve their potential.

Ernst & Young refers to the global
organization of member firms of

Ernst & Young Global Limited, each of
which is a separate legal entity.

Ernst & Young Global Limited, a UK
company limited by guarantee, does

not provide services to clients. For more
information about our organization, please
visit www.ey.com.

About Transfer Pricing/TESCM

We bring you a global perspective on
transfer pricing and tax effective supply
chain management (TESCM), based on
our long-standing experience of what
really works. We help you configure your
supply chain effectively and design and
implement sustainable transfer pricing
policies. Our multi-skilled teams support
you in implementing proactive, pragmatic
and integrated strategies that address tax
risks and help your business achieve its
potential. It's how Ernst & Young makes a
difference.
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