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Highlights from the Canada
Revenue Agency 2010-11
APA Program Report

On 21 November 2011, the Canada Revenue Agency (CRA) released its
Advance Pricing Arrangement (APA) Program Report for the fiscal year
ending 31 March 2011 (covering the period from 1 April 2010 to 31
March 2011). The report provides an overview of the operations of the
APA program, including statistical analyses of APAs completed and in
progress. It also discusses policy changes that may impact the suitability
of the program for many taxpayers. Countering the trend from previous
years, the program'’s growth observed over the last several years has
receded significantly.

Highlights from the latest report include the following.
Procedural changes to the APA program

Over the past year, the APA program has undergone several changes that
have served to restrict entrance into the program, largely driven by CRA
resource constraints. The report includes the first full written statement
of these more restrictive policies. Specifically, the report sets out that the
CRA is exercising increased due diligence at the pre-filing stage to “reduce
the risk of APA cases/transactions being un-negotiable or, with respect to
cases with the United States, ending up in arbitration.”

The report also confirms that the CRA will not accept cases where there
have been "business restructuring transactions” during or before the APA
period. Rather, the report suggests that the APA program is best suited to
transactions that will likely continue in the future with little change.

While we understand the CRA's resources are limited, these restrictions
mark a break from the program'’s past philosophy of adaptability to most
taxpayer circumstances.
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In the longer term, we expect
many of the transactions that
might otherwise have been dealt
with through an APA will have to
be resolved by the Competent
Authority through the Mutual
Agreement Procedure process.

These policies would also seem to
put the Canadian program out of
step with major treaty partners
who consider an APA the ideal
mechanism to address situations
such as business restructuring.
Nonetheless, working within
these parameters, there will still
be taxpayers for whom the APA
program will remain the best
alternative by which to achieve
current and future tax certainty on
their transfer pricing.

Number of APAs concluded
remains stable

Sixteen APAs were completed in
2010-11, the same number as
fiscal 2009-10 and just shy of the
historical high of 17 completed in
both 2003-04 and 2004-05.

As in the previous fiscal year,
closing inventory for the program
remains at the historically high level
of 95 cases.

Time to completion increased to
50 months

Time to completion for cases
concluded in the year is 50 months,
up slightly from approximately 49
months in last year's report, which
itself was up from 42 months in
2008-09. However, it is difficult to
truly compare this measure from
year to year, since it may be unduly

influenced by outlier cases that
have taken an exceptionally long
time to complete.

The report also provides a
breakdown of the average time in
each of the three phases of a bilateral
APA. It is interesting to note that, on
average, 24.6 months (17 months

in 2009-10) is required for the CRA
to perform its due diligence, analysis
and preparation of the position

paper. While this may appear to be a
lengthy period, there are a number of
reasons this phase requires so much
time, including the availability of
taxpayers and the CRA team for the
purpose of co-ordinating site visits
and interviews, delays in taxpayer
responses to queries, availability of
historical information, and the level
of complexity of the transfer pricing
issues and/or covered transactions.

The successful negotiation of an APA
with a foreign tax administration
takes, on average, approximately
seven months to complete, down
from 10 months in the prior fiscal
year. This is a surprisingly short
period of time, considering that
meetings are typically scheduled on
a quarterly or semi-annual basis,
depending on the volume of cases
that are being discussed with the
foreign tax administration.

Following a successful negotiation,

an average of 13.7 months is
required to draft the APA, obtain
agreement on wording with both the
foreign tax administration and the
taxpayer, followed by signatures from
the CRA's Competent Authority
Services Division and the taxpayer.
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Pre-filing meetings down
significantly

Pre-filing meetings were down
significantly to 25 from 31 in
2009-10, the lowest since 2006-
07. This includes renewals and
new applicants. We believe this
reduction is in part a self-selection
reaction by taxpayers reacting to
the increased scrutiny being applied
to restrict entrants to the APA
program. This volume nonetheless
evidences continued interest in the
APA program among taxpayers
and their advisors. There were 20
cases accepted into the program

in the year, and a further 22 under
consideration for acceptance at
year end.

Withdrawals remain high

Of the 25 pre-filing meetings, six
taxpayers subsequently withdrew
their request to be considered for
an APA. Further, four taxpayers
who had been accepted into the
program withdrew subsequent to
acceptance.

According to the report, the pre-
acceptance withdrawals were
largely due to the taxpayers
reconsidering their participation
after the pre-filing meeting once
they received feedback from the
CRA on their proposed transfer
pricing methodologies and
proposed transactions, and a better
understanding of the requirements
of the APA program.

The report suggests that the
post-acceptance withdrawals were
primarily due to changing facts and



circumstances of taxpayers that
rendered them unable to meet the

requisite conditions of the program.

TNMM remains the most
prevalent transfer pricing
methodology

Among in-progress APAs, the
transactional net margin method
(TNMM) is being used in 48% of
cases. Among these TNMM cases,
operating margin is the most-used
profit-level indicator, with 32% of

Other methodologies used include
profit split (18%), cost plus (14%),
comparable uncontrolled price/
transaction (12%), and resale price
(8%).

The 2010-11 Advance Pricing
Arrangement Program Report,
reflects a program in transition to

a much more cautious endeavour
on the CRA's part. The APA's
popularity in the past stemmed
primarily from its status as the only
true means to achieve future tax

certainty for taxpayers with
significant cross-border
transactions while offering penalty
protection for rollback years. While
this is still true for those taxpayers
accepted into the program,
certainty will become a more
elusive goal for others.

To view the full Advance Pricing
Arrangement Program Report,
go to cra-arc.gc.ca/tx/nnrsdnts/
cmp/p_rprtl1-eng.pdf.

all cases, followed by total cost plus
(8%), Berry ratio (5%) and return on
assets (3%).
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